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THE INFLUENCE OF RELIGION 
IN 

FAMILY LAW CASES: 
Agr eements 

and 
Religious Tr ibunal Awards 
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Cathy L. Purvis Lively, Esq.

clively@livelyla w.com
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Slide 3 Th e 3 Rs

Religious Lit eracy

Fir st  Amen dment  - F ree Exercise

Religious F reedom Restora t ion  Act  “RFRA”

Fir st  Amen dment   Est ablish ment  Clause

Religion a nd Family Law

Agreem ent s

Civil Cour t  and Religiou s Laws

Get

Mah r

Religious Tr ibun als – Arbit r a t ion  

Con cerns abou t  Defer r ing to t he Religiou s Tribunals 

Con st it u t ion al Concerns 
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"Everyone has t he r ight  to fr eedom of t hought , conscience 
and religion; th is r igh t  includes fr eedom to change his r eligion 
or  belief, and freedom, either  a lone or in  community with  other s 
and in  public or  pr iva te, to man ifest  his r eligion or  belief in  
t eaching, pract ice, worship and observance.”

— Art icle 18, The Univer sa l Declara t ion of Human Rights
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WILLIAMSBURG CHARTER
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Signed by 100 na t iona l leader s on  J une 25, 1988,  t he 
200t h anniversa ry of Virginia ’s ca ll for  t he Bill of Rights. 

Ha ynes, Ch ar les, Thoma s, Oliver, Finding Com m on Ground a First Am endm ent Guide to R eligion 
and  Public S chools, First  Am endment  Cen ter
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THE 3 Rs
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• Righ ts 
•  Responsibility
•  Respect
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RIGHTS: 

We each have a  fu ndamenta l and ina lienable r ight  of 
liber ty of consciou s. 
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RESPONSIBILITIES: 

We each  have a corresponding du ty to r ecognize and 
to r espect  t he other ’s r ight  of religious freedom.
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RESPECT: 

This includes r espect ing st ron gly h eld differing 
viewpoints, the avowed belief of a  par ty may conflict  
with  t he other  pa r ty’s beliefs or  even your own. 
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Religious lit eracy provides t he individua l with a  tool to 
bet ter  understand religion  as a  complex and sophist icat ed 
socia l/cultu ra l phenomenon .

Dian e Moor e
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Slide 13 Religious Literacy is:

The abilit y t o  discern and ana lyze intersect ions of r eligion  
within  socia l, polit ica l, and cu lt ura l life t hrough mult iple lenses.

A basic underst anding of t he history, centra l t exts, beliefs, 
pract ices and man ifesta t ions of severa l religious t r adit ions and 
expressions as shaped by the socia l, h istor ica l and cultura l context .

An ability to discern and explore religious dimensions of 
polit ica l, socia l, and cultu ra l expressions.

Moor e, Dia ne L., Overcom ing R eligious Illiteracy:  A Cultural S tudy's Approach , 4:1 World History Conn ected
(2006), PP.1-10; Moore, Dian e L., Guidelines  for Teaching About R eligion, Am erican Acad em y of R eligion , 
(2010)
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Slide 14 Religiou s Illit eracy 

A lack of understanding about :

(1) The basic t enet s of world religious t r adit ions;

(2) The diver sity of expression  and beliefs within t he 
t r adit ions tha t  emerge and evolve in  r ela t ion to differ ing socia l 
and histor ica l context ; and 

(3) The profoun d role tha t  r eligion  plays in  human socia l, 
cu lt ura l and polit ica l life in  bot h cont empora ry and histor ica l 
context .
Moor e, Dia n e L., Overcom ing R eligious Illiteracy:  A Cultural S tudy's Approach , 4:1 World History 

Connected (2006), PP.1-10; Moore, Dia ne L., Guidelines for Teaching About R eligion, Am erican Academ y 
of Religion , (2010)  
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Slide 15 Moore highlights three principles regarding the consideration 
of religion: 

1. The various religions are not internally homogenous, but 
are internally diverse.

2. Religions are not static but are dynamic and changing.

3. Religions are embedded in culture, economics, and 
politics.

Moore, Diane L., Overcoming Religious Illiteracy:  A Cultural Study's Approach, 4:1 World History 
Connected (2006), PP.1-10; Moore, Diane L., Guidelines for Teaching About Religion, American 
Academy of Religion, (2010)
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“Congres s  shall make no law res pe cting  an e stablishment of 
religion, or prohibiting the  free  exercis e  thereof.”

U.S. Const it ut ion, Amendment  I.
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In  1879 the Supreme Cour t , unanimously held tha t  t he First  
Amendment  protected religious beliefs , but not  religious 
practices  that were criminal act s .

Reynolds v. United States, 98 U.S. 145 (1879)
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In  1947 the Court  aga in ar t icula ted t he concept  of the 
“wall of sepa ra t ion  bet ween church and sta te” in  Everson  v. 
Board of Educa t ion.

Everson v. Board of Educa t ion, 330 U.S. 1 (1947)
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The free exercise clau se of t he F ir st  Amendment  has 
been applied to sta tes t hrough t he F our t eent h Amendment .

Can twell v. Connect icut . 310 U.S. 296, 303 (1940)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



Slide 22 Sherber t and Yoder

Established t he st r ict  scrut iny, compelling interest  t ests. 

If a  law su bstantially infringes  upon the individual’s fr ee 
exercise of religion, the st a te must  sh ow a  com pelling state 
interest.

Sherber t  v Verner,   374 U.S. 398 (1963)

Wisconsin v. Yoder, 406 U.S. 205 (1972)
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Smit h

Lessened the standard from th e compellin g in terest  t o:

“neut ra l genera l applicability.”

Employment  Division  Depar tmen t  of Human Resources of 
Oregon v. Smit h, 494 U.S. 872 (1990)
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RFRA         
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Slide 25 In  1993 Congress enact ed The Religious Freedom Restora t ion 
Act  and restored t he st r ict  scru t iny established by Sherbet /Yoder. 

Under  RFRA:

If th e law su bstantially burdens a  per son’s exercise of religion 
even if the burden  result s from a  rule of genera l applicability,  
the state must  sh ow  t ha t  th e law if is in  fu rt herance of a  
com p elling  government interest
and tha t  the law is th e lea st  res trictive m eans to fur ther  t he 
government  int erest .

42 U.S.C.A. §200bb
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The Federa l RFRA is n ot  applicable t o st at e or  loca l 
governmen ts.

Cit y of Boerne v. F lores,  521 U.S. 507 (1997)
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STATE RFRA
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Slide 28 RELIGIOUS FREEDOM RESTORATION ACTS
Jurisdiction Statute
Alabama Ala. Const. Art. I, §3.01
Arizona Ariz. Rev. Stat. §41-1493.01
Arkansas 2015 SB 975, enacted April 2, 2015
Connecticut Conn. Gen. Stat. §52-571b
Florida Fla. Stat. §761.01, et seq.
Idaho Idaho Code §73-402
Illinois Ill. Rev. Stat. Ch. 775, §35/ 1, et seq.
Indiana 2015 SB 101, enacted March 26, 

2015; 2015 SB 50, enacted April 2, 
2015

Kansas Kan. Stat. §60-5301, et seq.
Kentucky Ky. Rev. Stat. §446.350

http:/ / www.ncsl.org  
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Slide 29 Louisiana La. Rev. Stat. §13:5231, et seq.

Mississippi Miss. Code §11-61-1
Missouri Mo. Rev. Stat. §1.302
New Mexico N.M. Stat. §28-22-1, et seq.
Oklahoma Okla. Stat. tit. 51, §251, et seq.

Pennsylvania Pa. Stat. tit. 71, §2403
Rhode Island R.I. Gen. Laws §42-80.1-1, et seq.

South Carolina S.C. Code §1-32-10, et seq.

Tennessee Tenn. Code §4-1-407
Texas Tex. Civ. Prac. & Remedies Code 

§110.001, et seq.

Virginia Va. Code §57-2.02

http:/ / www.ncsl.org 
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Slide 30 States with RFRA-like provisions that have been provided by 
state court decisions:
•Alaska
•Hawaii
•Ohio
•Maine
•Massachusetts
•Michigan
•Minnesota
•Montana
•Washington
•Wisconsin

https:/ / en.wikipedia.org/ wiki/ State_Religious_Freedom_Restoration_Acts  
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F lor ida  enacted The Religious Freedom Rest ora t ion Act  
of 1998.
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Slide 32 §761.03 Free exercise  of religion protected.—

(1)The government  sha ll not  su bst an t ia lly burden  a per son’s 
exercise of r eligion , even  if the burden  resu lt s from a  rule of 
genera l applicability, except  tha t  governmen t may substant ia lly 
burden  a  person’s exercise of r eligion  only if it  demonst ra t es t ha t  
applica t ion  of the bu rden to the per son:

(a ) Is in  fur th erance of a  compelling government a l interest ; 
and

(b)Is t he least  r est r ict ive means of fur ther ing tha t  compelling 
governmen ta l int erest .

(2)A per son whose religious exercise has been burdened in  
viola t ion of th is sect ion may asser t  tha t  viola t ion as a  cla im  or  
defense in  a  judicia l proceeding and obta in appropr ia te r elief.  
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A Mu slim woman who wore a  full veil sought  an exempt ion 

from being required t o r emove th e veil for  the purposes of her  
driver 's license photograph . Depar tment  of Highway Safety and 
Motor  Veh icles cancelled her  license.  The Cour t  held that  
Depar tmen t  of Highway Safety and Motor  Vehicles’ r equ irement  
and decision did not  const it ute substant ial bu rden on  mot or ist 's 
exercise of religion, and thus did not  viola te F lor ida 's Religious 
Freedom Restora t ion Act  (RFRA).

Freeman v. Depar tmen t  of Highway Safety and Motor  Veh icle, 924 
So.2d 48) (F la . 5th DCA 2006).
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ESTABLISHMENT 
CLAUSE 
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The establishmen t  clause is in ten ded t o a fford 

prot ect ion aga inst  governmenta l:

(1) Sponsorship of religion

(2) Financia l Suppor t  of r eligion

(3) Act ive involvement  in  the sovereign  and religious 
act ivity

McLau ghlin , J u lia Ha llora n, “Takin g Religion Ou t of Civil Divorce” 65 R utgers Law R eview 
395, pp.395-446, 421434-5  
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The inquiry under  the est ablishment  clause is whether  
r esolut ion by th e judiciary of disputes emana t in g out  of a  
r eligious agreement  const it ute an establishmen t  of 
r eligion.
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The  Lemon Test requires  the  following analysis : 

(1) The government  act ion  must  have "a  secula r  
legisla t ive purpose"; 

(2) Pr incipa l or  pr imary effect  must  be one t ha t  
neither  advances nor  inhibits r eligion ; and 

(3) Must  not  foster  an excessive governmen t  
entanglement  with r eligion.

Lemon v. Kurt zman  403 U.S. 612 (1971) 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Slide 38 

The typica l disput e relat es to the th ird prong of th e 

Lemon t est , specifica lly:

How to r esolve a  r eligious dispu te wit hout  

entanglement  in  r eligious doct r ine.
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The Supreme Cour t  offer s two opt ions for  overcoming the 

dilemma:

1. Deference approach, when presen ted with  int erna l 

disputes wit hin a  r eligious communit y, the court  defer s to t he 

holdings of the h ighest  au thor it y wit hin t he r eligious inst itu t ion  

wherein the disagreemen t  a rose. 

2. The neut ra l pr inciples approach in  wh ich t he cour t s 

r esolves r eligious disput es using secula r  legal rules.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



Slide 40 

Since the decision in  1971, t here has been ongoing cr it icism 
and deba te over  the Lemon t est .

Th e focus has been on the second and th ird prongs. 
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J ust ice O'Conner  suggest ed the endorsement  t est
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Endorsement Test

Whether  the government  act ed in  ways tha t  a re 
r eason ably perceived as endorsing or  disapproving of r eligion  
or  that  are int ended to endorse or  disapprove religion .

Lynch v. Donnelly, 465 U.S. 668, 692 (1984)
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Slide 43 The endorsement  t est  consider s the context  and th e un ique 

cir cumstances of th e case and t r ea t s believer s and non-believers 

on equa l foot ing t o determine if an object ive observer  would 

think the government  was endorsing any par t icula r  r eligion . 

Capita l Square Review and Advisory Bd. v. P inet t , 515 U.S.
779, 753 (1995) (O'Connell, J concurr ing in part an d concur r ing
in the judgmen t).
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Coercion Test

When  t here is sponsorship by a  st at e officia l or  ent it y of 
a  religious act ivity and based upon t he cir cumstances, the 
"mach inery of the sta t e" is used to "coerce."

Lee v. Weisman, 505 U.S. 577 (1992)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Slide 45 
Lemon:

 Secular  legisla t ive pu rpose.

 Neith er  advances nor  inhibit s r eligion. 

 Does not  fost er  an excessive government             
entanglement  with  religion

Endorsemen t : 

Whether  the government  acted in  ways tha t  a re 
reasonably perceived as endorsing or  disapproving of religion
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RELIGION IN THE 
UNITED STATES
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The three major  western religious t radit ions r epresented in  
the Un it ed St a tes  a re the Abrahamic fa it hs:

Chr ist ian it y, 

J udaism, and 

Islam.
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Religion Family 
Law

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



Slide 49 
Religious Law int er sect s with Family Law when :

(1) A par t y seeks r eview of an agreement  and asks the Cour t  
t o enforce or  t o set  a side an  agreement  tha t  includes terms rela t ed 
t o religion.

(2) A par t y may seek to enforce the religious t r ibuna l family 
law award in  the U.S. civil cour t .

(3) A par t y seeks t o rely upon  a  family law ru ling of a  
r eligious t r ibuna l a s an a ffirma t ive defense to bar  the other  
spouse's effort s t o obta in r elief under  sta te law.
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AGREEMENTS   
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Family Unit

Individua l 
Int erest s and 

libert ies
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Tension increases when agreement  involves r eligious 

provisions.

A Legal quandary ar ises when a  part y does not  wish to 
be bound by t he agreement  and the other  pa r ty seeks 
en forcement  thr ough the cour t . 

Does en forcemen t  equat e to excessive en tanglement  

or

Will t he r esu lt  be a  r est r a in t  on free exercise.
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Slide 53 Pren upt ia l Agreement s

It  is a n a ccept ed pr in cipal t hrou gh out  th e Un it ed Sta t es t ha t  provisions of prenu ptia l a gr eement  

rega rd ing fina ncia l obliga tions between t he par t ies in clu din g, property division  a n d a limony, a re 

en forcea ble. 

t he Un ifor m Premar ita l Agreement Act  expressly sets fort h  th ose a rea s t ha t ma y be a ddressed in  a  

pr enuptial a greem ent .

Provisions r egar din g childr en  a re not  enforceable.- th e r ight  of a  child t o su ppor t  ma y not  be 

a dversely a ffect ed by a prema rit a l a greement . 

P rovisions wit hin a  prenu pt ia l agreemen t th a t  regu la t e th e religious beh avior  of t he spouse a s well a s 

religiou s upbringing of t he ch ildren are  genera lly u nenforcea ble.

Ther e a re except ions – Illinois Ma rria ge a n d Dissolu tion of Marriage Act ("IMDMA"), which  direct s 
cour t s a t  divor ce to alloca te respon sibilit y for  a  ch ild's religious u pbrin ging a ccording to "a n y express or  
im plied agr eement  between  the par ent s."- 28.

Bix, Supra ., 1671  
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MARTIAL SETTLEMENT 
AGREEMENTS
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In  genera l, cour ts con sider  t erms rela t ing to the financia l 
obligat ions between t he part ies, such as equitable 
dist r ibu t ion  and a limony, with  grea ter  deference than  
t erms rela t ing to t he ch ildren . 

All ma t t er s r ela t ing to parent ing and t ime-sha r ing of 
each minor  child of the pa r t ies in  accordance with the 
best  int erest s of the child.
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A t r ia l cour t has discret ion t o determine the best  

interests of t he child independen t ly and t o decline t o 
follow an agreement regardin g custody, suppor t , and 
visita t ion.

Holland v. Holland, 458 So.2d 81 (F la .5th DCA 1984);
Elebash v. E lebash , 450 So.2d 1268 (Fla.5th DCA 1984).
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Slide 57 Cont rast ing  Int erest s:

Interest of the religious  co mmunity 
in the  recognition and protection  of 
their rule s  and practice s  which are  

protected when parties  agre e to  use  
religious  decis ion-making bodies  or 
to make agreements  re garding the 

religious upbringing o f their 
childre n.

Interes t in prote cting  the rights  of 
individuals  from the  pre ssures  o f 

religious  groups  and the  c onstitutionally 
grounded interest of the  government to  

not s erve  as  the  enforcement 
mechanism to prote ct the intere st of 
religious  groups  agains t individuals
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Slide 58 Cour t s cannot  make a  decision as to whether  a  pa rt icular  

r eligious belief is int r insica lly more sound than anot her or  

det ermine whether  pa rt icu la r  r eligious groups' pract ices 

compor t  with higher  socia l ideas of fa irness and equa lity than  

others.

Any judicia l a t t empt  to con sider  t he r eligious pract ice apar t  

from their  religious set t in g crea tes a  sit ua t ion wherein  t he cour t  

is making an  appra isa l or  evalua t ing the r eligion .

Green a walt , Kent . “Child Custody” R eligion and the Constitution . P r in ceton: Pr inceton  U Press, 

421- 422, 2009. Pr in t.
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A complicat ed issu e ar ises when  th e pa r en t, r elyin g on  a n express a greemen t 

r egar din g t he child's r eligious educat ion , is in  dispute with  th e oth er  pa ren t r egarding th e 

pr ovision s of th e agr eem ent . 

Such  a fa ct  pa t ter n present ed in  t he case of Zumm o v. Zummo wh er ein  th e paren ts 

ha d agreed to r aise t he children as J ewish . After  the br eakup of t he mar r iage, th e par t ies 

each wished to educate th eir  children  in  th eir  r espect ive r eligion , the m oth er J ewish , and 

the fa th er  Ca th olic. Th e mother  request ed th a t  the cour t  enter a n or der  pr ohibit in g the 

fa th er  from  exposin g th e ch ildren  to n on -J ewish  services. 

Zummo v. Zum mo. 5748. 2d 1130 (PA. Super. 1990). 
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Slide 60 The t r ial cour t  entered an order  prohibit ing a  fa t her from 
t aking his ch ildren  to Chr ist ian religious services. The appella te 
court  ruled tha t  t he order  viola t ed the fa ther 's const itu t iona l 
r ights, const it uted an  abuse of discret ion  and th us  vacated the 
r est r ict ions imposed.

The appella te cour t  held tha t  ju st ify r est r ict ions upon  
pa rent 's r ight s t o incu lca t e r eligious beliefs in  their  ch ildren , the 
pa r ty seeking the rest r ict ion must  demon stra te by compet en t  
evidence t ha t  the belief or  pr act ice of the pa r ty to be r est r ict ed 
actua lly presen ts a  substan t ia l threat  of presen t  or  fu ture 
physica l or  emot iona l harm to th e par t icula r  child, and t ha t  the 
r est r ict ion is th e least  in t rusive means adequate t o prevent  the 
specified harm. The evidence was wholly insufficient  t o meet  
t his st andard. The provision was vaca ted. 

Zum mo v. Zumm o. 5748. 2d 1130 (PA. Super. 1990).  
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Slide 61 The t ria l cour t  order  a lso con ta ined a  provision, r equir in g t he fa th er  t o 
present  t he children a t  Syna gogue for  Sunda y School dur ing h is per iods of 
weekend t imesh ar in g. 

The opinion sta ted t ha t  tha t  t he t r ia l cou rt  did n ot  impermissibly evaluat e 
the rela t ive mer its  of t he two religions but  in st ead considered t he pa r t ies’ 
concern s abou t  the fa ther ’s obliga t ions du ring h is periods of t imeshar in g. The 
t r ia l judge r eason ed th a t  t he two rest r ict ion s pla ced upon H usband, tha t  he 
could not  ta ke h is children t o chu rch and th a t  he mu st  br in g his children to 
their  syn agogue  were mot iva t ed by t he best  interest s of the children and t ha t  
a re no more in t rusive t han  necessa ry to accomplish t ha t  object ive. If dur ing 
the t imeshar ing, the fa ther  and th e ch ildren  were not  in  th e a rea , h e did not  
need to bring t he ch ildren and t ha t  th is was a  fa ir  ba lance between the 
"impor tan t  and appropria t e r ight s of t he fa ther  to visit  and int era ct  with his 
children , an d the ch ildren 's normal progression  with in  t heir  chosen  religion." 
Th e a ppella te cou rt  opined t ha t  t he t r ia l cour t  pr oper ly focusing on the 
pa ramoun t concern , th e best  interest s of the children  exercised “ utmost  care 
to fr ame th e issue” an d t o underst and t he role of r eligion in  th e dispu te. The 
appella t e court  a ffirmed tha t  par t  of t he  order.  

___________________________________ 
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Slide 62 CIVIL COURT 
AND 

RELIGIOUS LAWS

Issu es ar ising ou t of r eligious laws in  the cont ext  of 

mar ita l and family law may involve disput es rela t in g to a  

J ewish  get or  Islamic m ahr. 
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Slide 63 The t r adit iona l J ewish mar r iage 
cont ract   is t he  “Ketubah”

Some couples include a  provision 
within  t heir  “Ketubah” tha t  the 
husband agrees to provide the get
in  the case of a  civil divorce, or  in  
the a lterna t ive agree t o appear 
before the r eligious t r ibuna l or  the 
J ewish a rbit ra t ion panel known 
as t he "Beth  Din." 
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Beth  Din

The Beth Din is a  Rabbinica l Cour t  tha t  has been 
the founda t ion for  J ewish law and living th roughou t  
history and  a round the globe.
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Slide 65 Under  cer ta in  bran ches of J udaism, a  civil divorce is not  

fina l unt il th e husband volunt a rily gives a  get to his wife.  

Withou t  the get, t he wife becomes an “angunah,” a  t ied 

woman, and is , t herefore, unable t o mar ry aga in .

If a  J ewish woman  whose branch  of J udaism requ ires the 

get , and she marr ies aga in withou t  a  get, she will be 

st igmat ized, and her  children refer red to a s “m anzerim” or  

illegit ima te. 

Afla lo v. Afla lo, 685 A.2d 526-7, 523 (N.J . Supr a. Ct. Ch. Div. 1996).
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Three (3) genera l ca t egor ies wherein  the Cou r t  
will be ca lled upon to r ender  a  decision rega rding t he 
get . 
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1.   Th e part ies en tered in to an agreement with explicit 
language  t ha t  th e husband would gran t  a  get  or  would appear  
before the Beth Din .
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Cour t s a re genera lly willing to grant  a  r equest  for  specific 
per formance based upon  an  express agreemen t  between the 
par t ies. 

The cour t  is det er mining a  mat t er  of r eligious na ture bu t  
applying neut ra l pr inciples of law to determine if th ere is a  
va lid cont ract  compelling the husband t o execu te the get

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Slide 69 

2. Th e part ies have not  en tered in to an express 
agreement  however, t here is a  a rgument  t ha t  t he language of 
the ketubah, the t r adit iona l J ewish marr iage cont ract  is an 
implied contractual obligation  for  t he husband to execut e the 
get .
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Slide 70 
The cour t s a re more divisive in  the det ermina t ion as 

t o whether  to determine whether  in  the absence of an 

express agreement , t he “ketubah”gives r ise to an implied 

cont ractua l agreement  r equ ir ing the husband to give a get.

As a  pa rt  of the ketubah, the par t ies agree to be bound 

by laws of "Moses and Israel."  

Th erefore, the cour t 's decision  may t urn on  whether  t he 

laws of Moses and Israel manda t e the get . 
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Slide 71 
Some  court s may decline to make a  decision based on the 

premise tha t  secular  det ermina t ion or  interpreta t ion of th e 

r eligious t ext  is  un const itut ional. 

Ot her  court s accept  jur isdict ion an d apply the neut ral principle 

of law approach to interpret  th e secu la r  aspects of the ketubah. 
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Slide 72 An ana lysis under  the Lem on test  would find tha t  th e en tr y of an  order  for  specific 

per forma nce for  th e husban d to gran t  a  get  h as a  secular  purpose, to wit , th e com plet ion 

of a  dissolu t ion  of mar r iage.  Under  the second pr on g of Lemon , a  cou rt  may r eason  th a t  

specific per form an ce requ ir in g th e husban d to gr ant  a  get n eith er a dvan ces nor  inh ibits  

r eligion, an d the pr in ciple effect  is to fur ther  t h e secular  purpose i.e. in  this in stance, 

completion of t he dissolu tion of m ar r iage. Sim ilar ly, the or der  compellin g a ppear an ce 

befor e th e Beth Din does not  adva ntage J u daism bu t has a  prima ry effect  of suppor ting 

th e secular  goal of completion of t he dissolu t ion of mar r ia ge. Under  th e th ird prong of th e 

Lemon  t est , excessive governmen t en tan glement  with  r eligion , the cour t 's det erm ina tion 

passes con stitu t iona l mu st er  if it  does n ot  involve excessive en tanglement  with religion . 

As with th e fir st  two pron gs, th e cou rt  is decid ing as to the enforcement  of a  cont ra ct . In  

th e excessive entan glement  cases, there wa s ongoin g st ate involvem en t. In  th e instan ce 

of the get, on ce the determ in at ion is ma de, t he sta te is not  involved. 

In  Re th e Marria ge of Goldman , 554 N.E.2d 1016, 1020 (I ll. App. Ct. 1990).
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3. The  pa r ty requests  tha t  t he court order t he other  par ty to 
abide by an agreement  to  re solve  any disputes  a r ising out  of 
J ewish law before  the  Beth Din and tha t  the decis ion is  
enforceable.
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Slide 74 
In  Avit zu, the cour t  r ecognized tha t  the judicia ry could not  

determine or  consider  disput es centered on  pu rely r eligious 

beliefs, however, the cour t  could use neut r al pr inciples of law to 

r esolve dispu tes t ha t  do not  involve doct r ina l ma t ters. The 

Avitzu r court  determined t ha t  the cont ractua l agreement  to 

submit  disputes to t he Beth  Din was a  secula r  agreement . The 

cour t  bypassed an a rgu ment  a s to excessive entanglement  by 

relying on neut ra l pr inciples of law, in  this instance, contract  

law. 

Avit zur  v. Avit zur , 446 N.E.2d 136 (N.Y. 1983).  
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Flor ida  Case Law – get
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Slide 76 Tu rner  v. Turner, 192 So.2d 787 (F la . 3rd DCA 1966) 

Thir d DCA held t ha t  t he judge ha d no au thor it y t o order  th e husban d 

to pa r t icipa t e in  a  religious ceremony by coopera t ing with wife in  

obta in in g J ewish divorce.  The t r ia l court  ent ered a n order  r equir in g t he 

h usband to coopera te with th e wife in  obt a ining th e J ewish  divorce. The 

man da te was enfor cea ble by contempt . Th e Cour t  relied upon the 

provisions of Flor ida  St a tu tes Chapter  61 which  provides for  only one k ind 

of divorce, to wit , a  civil divorce ‘from the bon ds of ma t rimon y.’ Th e 

sta tu te does n ot  a uthoriza t ion  t he Cour t  t o r equire t he par t ies t o secure a  

r eligious divorce. Th e Thir d DCA stuck t he provision of t he F ina l 

J udgment  t ha t  r equ ired t he Hu sba nd to coopera t e in  gran t ing t he wife a  

get.  
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Slide 77 Fleischer v. Fleischer, 586 So.2d 1253 (Fla . 4th DCA 1991). 

At  t r ia l the Former  Husband t est ified he would agree t o gran t  

the get if he got  what  he wan ted in  the propert y division. The 

t r ia l cour t  order ed the husband to approve the get and a llowed 

the wife to wit hhold money unt il he gave approval. The Former 

Hu sband ra ised Fir st  Amendment  cha llen ge for  the first  t ime on 

the appea l. The court  did not  address t he const it ut iona l 

cha llenge due t o t he “ra ise it  or  wa ive it  rule.”  The Four t h DCA  

affirmed. 
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Slide 78 Bloch v. Bloch , 688 So.2d 945 (Fla . 3rd DCA 1997). The tr ia l cou rt en ter ed th e final

J udgment a nd or der ed the former husband to provide th e form er wife with a “get .” The

term s pr ovided th at “in th e even t the [former] Hu sba nd does not , with in fift een (15) days

of this date, in it ia te and cooperat e in the obta in ing of a GETT [sic]-which he specifically is

NOT Order ed [sic] to do-the Cour t reserves jur isdict ion to re-con sider and re-com pute the

Equitable Dist ribu t ion, Alimon y, Child Suppor t a nd other economic pr ovision s of this

J udgment in order to ma ke them m ore equita ble in the ligh t of the [form er ] Wife’s

ch an ged st atus.” The Th ird DCA held th at the cour t la cks a uth or ity to or der th e form er

husban d to pa r t icipa te in a r eligious ceremony. H owever, t he Cour t affirmed provision

allowing for r econsider at ion a nd re-compu ta t ion and deemed it n othing m ore th an a

perm issible reser vat ion of jur isdict ion .
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Islamic Mahr  
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Slide 80 

Islamic mahr

A m ahr is a  gift  from the husband t o t he wife for   
enter in g in to the mar r iage con t ract  .
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Slide 81 
A mar r iage under  the Islamic religious law is a  

writ t en  cont ract  that  both  part ies must  sign. A standard 

and manda tory term  of t he Islamic marita l contract  is 

t he promised payment  from the husban d to t he wife 

known as the m ahr.

Th e part ies may ask the civil cour t  to det ermine 

mat ter s r esult ing from t he m ahr provision of an  Islamic 

marr iage cont ract . 
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Is su e Islamic Florida
Gender as  a  factor in pare nting Yes. Expressly gendered No. 

F la . Sta t . §61.13(2)(c)(1) 
No presum pt ion  for  or  aga inst  the fat her  or  
m other  of t he ch ild

Tender Years  Doc trine  Yes. The  male child with t he m oth er  
un til t he a ge of seven  to nine.

No. Tender year s doct r ine has been abolished.

Parental Re sp onsibility Fa th er  is th e legal gu ar dia n t o t he 
exclusion of th e moth er

Sha red pa rent al un less it  is det r im enta l to the 
child.
Fla . Sta t . §61.13(2)(c)(2)

Bes t Interest of the  Child Not  a  fa ctor P rima ry factor  in  deter m ining a ll m a t ters 
r ela t ing to pa rent ing and t im e-sha r ing.
Fla . Sta t . §61.13(2)(c)
The best  in ter est  of the child sha ll be t he 

pr im ar y considera t ion .
Fla . Sta t . §61.13(3)

Child S upport Fa th er  ha s sole obligat ion for  
maint a in in g for  t he fina ncia l 
obliga tions for  th e child

An obliga t ion of both pa rents. St at u tor y 
guidelines specifica lly consider  the incom es of 
both  par ent s and each par ent ’s t im e-sha r ing.

Property Distribution Does n ot r ecognize ma r ita l or  
community property, ea ch  par ty 
own s his or  her  a sset s individu ally.

Equita ble Dist r ibu t ion. Express sta tu tory 
factors to deter mine m arita l and non-m ar ita l 
pr oper t y. The cour t  begins wit h  the premise 
tha t  the dist r ibut ion should be equa l, unless 
there is a  just ificat ion  for  an unequa l 
dist r ibut ion §F la . Sta t .61.075
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Slide 83 
Concerns when court  decides mah r  cases  :

Whether  adjudica t ion  by th e civil cour t  is an  excessive 
entanglement  in  religion .

Whether  decision  inter feres with the individua l's righ t  t o 
pract ice their  r eligion.
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Slide 84 
Analysis r ega rding the m ahr provision is similar  to t ha t  of 

the get cases but  r equires fur ther  ana lysis t o determine a  
secular  tool t ha t  wou ld para llel t he r eligiou s provisions.

Ana lysis is more complex and opens the door for er ror if
the cour t does not underst and t he religious provision and
a t tempt s to analogize the m ahr provisions to a prenupt ia l
agreement .

Fa lsa fi, Sh iva , “Religion , Women , a nd The Holy Gra il of Lega l P lura lism .” Cardozo Law R eview Vol. 
35:1881, p.1881-1937, 1883.
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The a t t empt to equa te the m ahr pr ovision  to a  
pr enu pt ia l agreement  is  flawed. 

Prenuptial
Agreement

■ The prenupt ia l agreements ar e 
negotiat ed in  advan ce of the 
ma rr ia ge, 

■ Ther e a r e cer ta in  requir ement s 
includin g, bu t not  lim ited t o 
disclosu re of asset s.

■ Purpose to det ermin e 
dist r ibu t ion  of a sset s in  th e 
even t of a  divorce.

Mahr 
Provision

■ The m ahr  ma y be negot iated a t  
the actua l mar r ia ge ceremony.

■ The m ahr is a  simple cont ract  
with ma ndator y t erm s tha t  ar e a  
pr erequisit e to the m ar r iage. A 
m ahr is  more a nalogous to a  gift  
in  expectat ion  of th e mar r ia ge. 

■ Purpose of the mahr  is not  to 
determine t he distr ibut ion  of 
assets in  the event  of a  divorce.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Slide 86 
A pot ent ial disast rou s r esult  of t he er ror  in  the court  

in  determining that  the m ahr is the equivalen t  of a  

prenupt ia l agreement  is t ha t  the decision s only a ffords the 

wife that  which was gift ed to her  a s pa r t  of t he m ahr, even 

if t he pa r t ies h ave accumula ted substan t ia l assets. 

Th e determina t ion  tha t  the m ahr is t he equ ivalent  of 

a  prenupt ial agreement  precludes th e Wife the r igh t  t o 

equitable dist r ibut ion of the mar ita l proper ty. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Slide 87   



   

 


